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From the BNA Act to the  
Charter: Defining Canada by  
Its Constitution
Carissima Mathen

For a considerable span of Canada’s 150 years, consti-
tutional negotiations have been the country’s second  
national sport. The Constitution has been a mechanism 
for peaceful national emancipation, a crucible of feder-
al-provincial tensions over the division of powers in the 
BNA Act and in the past 35 years through the Charter of 
Rights and Freedoms, a global standard for the protection 
of individual rights.

I t is true that Canada’s sesquicen- 
 tennial has aroused diverse emo- 
 tions. The very moniker of the 
“150th birthday” has stirred contro-
versy. Nonetheless, it is worth not-
ing, and appreciating, just what an 
unlikely anniversary it is.   

-In 1867, the Dominion of Canada 
was formed out of a desire for eco-
nomic and political stability. Little 
in its founding document, the Brit-
ish North America Act, portended 
true sovereignty. Monarch, imperial 
parliament, apex court—all remained 
firmly entrenched in a far-off land. 
The BNA Act’s most important func-
tion was to allocate law-making pow-
ers between two orders of govern-
ment—federal and provincial.  

To be sure, the framework proved a 
hardy one. Over the next century, to 
the four original founding provinces 
it enabled the admission of six more. 
It permitted individual amendments 
to instantiate national programs like 
unemployment insurance. A distinc-
tive form of legal review emerged too, 
neither British nor (yet) in thrall to 
American judicial supremacy.  

The distinctiveness of the judicial sys-

tem lay partly in the fact that, until 
1949, Canadian courts were subordi-
nate to the U.K. Judicial Committee 
of the Privy Council. The commit-
tee tended to protect provincial over 
federal powers. That provided some 
assurance to provinces, but it argu-
ably thwarted the development of a 
national identity. The committee’s 
frequent frustration of federal aims, 
such as gutting much of R. B. Ben-
nett’s New Deal, enraged critics and 
heightened calls to eliminate its con-
tinued role.  

W hile much of the JCPC’s  
 work has lapsed into ob- 
 scurity, some of its de-
cisions have had profound conse-
quences. The most famous is the 
1929 Persons Case. There, the Com-
mittee considered whether the word 
“persons” in section 24 of the BNA 
Act precluded the appointment of 
female Senators. Deciding that the 
question turned on the meaning 
“persons” would have had in 1867, 
the Supreme Court of Canada con-
cluded that it did. Overturning that 
decision, the JCPC declared the Act 
to have planted in Canada a “living 
tree” that, within its “natural limits”, 

requires a “large and liberal interpre-
tation”.  “To those who ask why the 
word should include females,” it pro-
claimed, “the obvious answer is why 
should it not.”

The Persons Case entailed a particu-
lar vision of the Constitution: evolv-
ing, forward-looking and liberal. 
The implications were dramatic, es-
pecially for the constitution’s pri-
mary interpreters. Today, in terms of 
sheer power and authority, Canadian 
courts have few rivals anywhere in 
the world. For critics, that enhanced 
status has come at the expense of 
democratic legitimacy. But most Ca-
nadians, it seems, view the idea of a 
judicial guardian as a source of confi-
dence, not threat.

The Persons Case was an early exam-
ple of strategic litigation. Its primary 
movers—Emily Murphy and the “Fa-
mous Five”—successfully leveraged 
various tools to convince the federal 
government to put the dispute to 
the court. Theirs was a powerful il-
lustration of citizen engagement in 
constitutional debate. Today, such 
engagement is both commonplace 
and widely seen as legitimate. Its im-
portance has been confirmed by the 
courts and, as the reinstated Court 
Challenges program demonstrates, 
even accepted by government.

The constitutional shake-up of 1982 
brought forth a new framework, the 
Charter of Rights and Freedoms, that 
forever changed the nature of con-
stitutional inquiry. Until 1982, con-
stitutional questions were rooted in 
federalism, which asks which order 
of government enjoys the power to 
do something. The key issue is one 
of jurisdiction—a law stands or falls 
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on that basis alone, no matter how 
draconian, racist or regressive it may 
otherwise be.  

Now, the Constitution demands 
much more. The validity of a law de-
pends, not just on whether it is juris-
dictionally sound, but on what, pre-
cisely, it does and how, precisely, it 
affects the individual rights that the 
Constitution also protects. What is 
the impact of the law on, say, free-
dom of expression, or equality rights, 
or indigenous peoples? How does the 
government’s choice comport with 
“a free and democratic society”? Such 
questions are deeply contested and 
inescapably controversial. But, for 
the most part, the resulting jurispru-
dence has been broadly faithful to 
the highest ideals of political liberal-
ism and democracy. 

That is not to say, of course, that the 
country faces no new or continuing 
challenges. Events in recent years 
have revealed numerous “pressure 
points”. They will require ongoing 
engagement, and hard conversations.  

The first challenge is the still-un-
derdeveloped relationship between 
Canada and indigenous peoples. No 
doubt, the relationship has evolved 
in positive ways. Yet, challenging is-
sues remain, such as the scope and 
nature of federal responsibility, and 
the prospects for nation-to-nation 
negotiation. In both jurispruden-
tial and political terms, the constant 
theme has been one of reconcilia-
tion. What reconciliation means, and 
what it will require from all of us, will 
dominate national debate for many 
years to come.

The second challenge is the largely 
moribund nature of formal consti-
tutional amendment. Following the 
failures of Meech Lake and Char-
lottetown, Canadian politicians 
have tended to treat constitutional 
negotiations as a political third rail.  
A recent suggestion by Quebec for 
renewed discussion was greeted with 
disbelief and almost immediately 
panned. But no constitution is static. 
Continued refusal to enter the field 
may avoid immediate political con-

flict, but it cannot evade forever the 
underlying issues.  

F inally, the Constitution will  
 continue to confront difficult  
 questions about rights limits 
and rights conflicts. Recent contro-
versies involving freedom of religion 
and gender equality, or the non-
discrimination rights of transgender 
persons versus the expression rights 
of others, have led to deep, at times 
painful, conflict. Related to that 

broader issue is the notwithstanding 
clause—a provision that is written 
into the Charter, and to some extent 
made it possible, but is often regarded 
with suspicion and hostility. After be-
ing a non-starter for years, the clause 
increasingly is invoked by politicians 
both in word (as seen in the Conser-
vative Party leadership campaign) 
and in deed (most recently, by the 
premier of Saskatchewan). The con-
tours of its legitimacy, and the limits 
to its use, remain to be seen.

For all the challenges that lie ahead, 
Canadians can and should take pride 
in this moment. If a constitution 
defines a country, then Canadians—
more than the citizens of other devel-
oped nations—have demonstrated an 
unusual preoccupation with self-au-
thorship. From the beginning, there 
has been haggling and fighting over 
what the Constitution means. The 
sesquicentennial provides an oppor-
tunity for Canadians to reflect on the 
nature of our constitutional journey 
thus far, and to chart a course for 
where we wish to go next.   
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Prime Minister Pierre Trudeau looks on as the Queen signs the Constitution Act with the Charter of 
Rights and Freedoms in front of the Peace Tower, April 17, 1982. Library and Archives Canada photo
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